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this was not notice to a purchaser from Mitchell, where there was no actual notice. 
The correctness of this decision seems clear. 

There is an error in the citation in the principal case of Johnson v. Hesse, 23 
N. E. 444, and we were unable to find the case. In JEtna Life Ins. Co. v. Hesser, 
77 Iowa, 381, 14 Am. St. Rep. 297, a judgment docketed in the name of "J. H. 
Hesse" was held not notice of a judgment against' "J. H. Hesser." The court 
said that it was " plain that the names are so dissimilar that one searching for 
incumbrances would not be charged with notice of the judgment, or put on in- 
quiry." It does not appear whether there was actual notice of the "Hesse" 
judgment or not. If there was actual notice, we should accept the decision with 
hesitation. 

Numerous cases on this subject are collected in 17 Am. and Eng. Enc. Law 
(2d ed.), 774-777. 



Steinman v. Vicars.* 

Supreme Court of Appeals : At Wytheville. 

July 4, 1901. 

1. Chancery Jurisdiction — Cloud on title — Title and possession — Possession of 

underlying minerals. To maintain a suit to remove a cloud upon the title to 
land the complainant must hold the legal title to the land and be in possession 
thereof, but the actual possession of the surface of land underlain by unde- 
veloped minerals is a sufficient possession to enable the owner of the surface 
to invoke the jurisdiction of a court of equity to remove a cloud created by a 
deed conveying the underlying minerals. 

2. Ejectment — Possession oj plaintiff — Code, sec. 2726 as amended — Effect of amend- 

ing. Neither before nor since the amendment of section 2726 of the Code 
(Acts 1895-6, p. 514) could a plaintiff in possession of land maintain an action 
of ejectment therefor. The object of the action of ejectment is to try the 
possessory title to corporeal hereditaments, and to recover the possession 
thereof. The effect of the amendment was simply to permit a plaintiff, in 
cases where the premises are occupied, in his discretion, to join as defendants 
with the occupant any person claiming title thereto, or an interest therein 
adversely to the plaintiff. 

3. Chancery Jurisdiction — Remedy at taw subsequently given. Where courts of 

equity have once acquired jurisdiction of a subject matter because there was 
no remedy at law, or because of the inadequacy of the legal remedy, they do 
not lose 6Uch jurisdiction merely because courts of law have been subsequently 
authorized to administer the same or similar relief. 

4. Land — What it embraces. Where land is sold, without reservation of any kind, 

it embraces the underlying minerals. 

Appeal from a decree of the Circuit Court of Wise county, pro- 

* Reported by M. P. Burks, State Reporter. 
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nounced September 15, 1900, in a suit in chancery, wherein the 
appellee was the complainant, and the appellant was the defendant. 

Affirmed. 
The opinion states the case. 

George A. Smith and R. T. Irvine, for the appellant. 

Fulton & McDowell, for the appellee. 

Whittle, J. , delivered the opinion of the court. 

The appeal in this cause is from a decree of the Circuit Court of 
Wise county in a suit in equity instituted by the appellee, Vicars, 
against the appellant, Steinman, to remove a cloud cast upon Vicars' 
title to one hundred and fifty-eight acres of land by a deed from Skeen 
conveying to Steinman the coal and minerals underlying the land. 

The record discloses the following facts: In the year, 1874, Dale 
Carter contracted to sell three hundred and fifty-six acres of land, 
situated in Wise county, Va., to Skeen at the price of $1.00 per acre, 
and executed a title bond therefor. 

Skeen having failed to pay the purchase price, and Dale Carter 
having died in the year 1882, his administrators filed a bill in the 
Circuit Court of that county against the heirs at law and widow of 
Dale Carter, Skeen, and sub -purchasers from him, including Steinman, 
praying for a specific performance of the contract of sale. Accord- 
ingly, the court decreed a sale of the whole land to satisfy the unpaid 
purchase money; and the one hundred and fifty-eight acre tract, the 
subject of this litigation, was purchased by Counts. 

At this stage of the proceedings, Steinman filed a petition in the 
cause, in which he set forth his purchase of the coal and minerals from 
Skeen, the sale of the land to satisfy the vendor's lein due to Carter's 
estate, and prayed that the sale be set aside, that the land be first 
offered for sale with the coal and minerals reserved, and that the coal 
and minerals be not sold unless a sale of the surface failed to produce 
a sufficient amount to discharge the lien. Subsequently to the filing 
of this petition, upon which no direct action was taken, Counts paid 
the purchase money, and the one hundred and fifty-eight acres were 
conveyed to him under decree of the court; and a final decree was 
pronounced in the cause, from which no appeal was taken. 

The land was afterwards sold at the suit of lien creditors of Counts, 
and purchased by E. C. Greear and J. L. Greear, who sold and con- 
veyed the same to Vicars. It appears that Counts, the Greears and 
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Vicars took actual possession of the land under their respective pur- 
chases, which possession has been continuous and uninterrupted to the 
present time. 

In his answer to Vicars' bill, Steinman set up his purchase and con- 
veyance of the coal and minerals from Skeen, that he had been regu- 
larly assessed with and had paid taxes thereon from the date of his 
purchase hitherto. He avers that Vicars never had possession of the 
coal and minerals, that they were not sold in the suit of Carter's ad- 
ministrator against Skeen and others, and that the deed to Counts 
passed no title in them to him. 

The cause was finally heard at the September term, 1900, the relief 
prayed for was granted, and from that decree this appeal was taken. 

The first error assigned is that the trial court erred in not dismissing 
plaintiff's bill, being without jurisdiction in the premises. The theory 
upon which this contention rests is that the matter in controversy was the 
coal and minerals underlying the land, and that complainant's actual 
possession of the surface gave constructive possession merely of the 
coal and minerals; that to be in a position to invoke the aid of a court 
of equity, in such case, the plaintiff must have the legal title and 
be in actual possession of the interest in land from which it is 
sought to remove the cloud. In other words, that he must have 
either mined the coal and minerals, or done some act of an equivalent 
nature. 

The jurisdiction of courts of equity to entertain suits to quiet posses- 
sion and remove clouds from a title to real estate, is firmly established 
in this State. 

But the right to invoke this equitable jurisdiction only accrues 
where the holder of the legal title to the land is in possession. Being 
in possession, he cannot maintain an action of ejectment; and, not 
having a full, adequate and complete remedy at law, must resort to 
the equitable forum for relief. Va. Coal & Iron Co. v. Kelly, 93 
Va. 332; Kane v. Va. Coal & Iron Co., 97 Va. 329. 

It was suggested that the purpose and effect of the amendment to 
section 2726 of the Code (Acts 1895-6, p. 514), was to enlarge the 
scope of the action of ejectment, so as to enable a person in possession 
of land to maintain ejectment against one "claiming title thereto, or 
claiming any interest therein, adversely to the plaintiff. ' 

Prior to the amendment, section 2726 of the Code read: "The 
person actually occupying the premises shall be named defendant in 
the declaration. If they be not occupied,- the action must be against 
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some person exercising acts of ownership therein or claiming title 
thereto, or some interest therein, at the commencement of the suit." 

The amendment reads : ' ' The person actually occupying the premises 
and any person claiming title thereto or claiming any interest therein 
adversely to the plaintiff may also, at the discretion of the plaintiff, 
be named defendants in the declaration. If there be no person 
actually occupying the premises adversely to the plaintiff, then the 
action must be against some person exercising ownership thereon or 
claiming title thereto or some interest therein at the commencement of 
the suit. ' ' 

Under the previous statute, where the premises were actually oc- 
cupied, the action was confined to such occupant; and only in cases 
where the premises were vacant could the action be maintained against 
one merely claiming title thereto. 

The effect of the amendment is, to permit a plaintiff, in cases where 
the premises are occupied, in his discretion, to join as defendants with 
the occupant any persons claiming title thereto, or claiming any 
interest therein adversely to the plaintiff. 

The land being vacant, by the former statute and the admendment, 
the action lies against one merely claiming adversely to the plaintiff. 
The land being occupied, by the amendment, one merely claiming 
adversely to the plaintiff may be joined as a defendant along with the 
occupant. 

There is nothing in the amendment to warrant the construction that 
it was intended to confer upon a plaintiff in possession a right to main- 
tain ejectment. 

Such a construction would be a perversion of the primal object of 
the action of ejectment, which is to try the possessory title to corporeal 
hereditaments, and to recover the possession thereof. But if the statute 
was susceptible of such a construction, it could not affect the jurisdic- 
tion of the equity courts, the maxim being, that equity having once 
had jurisdiction of a subject-matter because there was no remedy at 
law, or because the remedy at law was inadequate, does not lose such 
jurisdiction, merely from the fact that courts of law afterwards give 
the same or similar relief. 

"The student must observe, however, in applying this criterion of 
equity jurisdiction, that in modem times the court of law frequently 
afforded a remedy which at earlier periods they were accustomed to 
deny, and that sometimes the legislature has conferred on the law 
courts, in certain cases, the same remedial faculty which belongs to 
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courts of equity. But in neither case, in general, does equity relin- 
quish the cognizance which once it has gained; and therefore not in a 
few instances .... we find concurrent jurisdiction established 
between the two tribunals." 4 Min. Inst. (3d ed.), p. 1333; 1 
Story's Eq. Jurisp., sec. 80. 

In the case of Kelly v. Lehigh M. & M. Co., 98 Va. 405, this 
court said: " Where courts of equity have once acquired jurisdiction, 
a subsequent statute which gives to or enlarges the jurisdiction of the 
common-law courts over the same subject does not deprive the equity 
courts of their jurisdiction, although the statute may furnish a com- 
plete and adequate remedy at law, unless the statute conferring such 
jurisdiction uses restrictive or prohibitory words." 

The mines in this cause had never been opened, and, therefore, there 
could be no actual possession of the coal and minerals, in the sense of 
physical contact. Actual possession of the surface of the land under- 
lain by the undeveloped minerals was the only possession of which the 
subject was, in its then condition, capable, and it is a sufficient posses- 
sion to enable the owner of the surface to invoke the jurisdiction of a 
court of equity. He could no more bring ejectment for the undevel- 
oped, underlying minerals, than for the surface of which he was 
actually possessed. 

The second assignment of error is that, in the case of Dale Carter's 
administrator against Skeen and others, the court only sold the surface 
of the one hundred and fifty-eight acres to Counts, and that the 
Greears and Vicars by their purchases took nothing more; and that the 
bill should, therefore, have been dismissed on the merits. 

Dale Carter owned the land in its entirety. It was encumbered bv 
a lien for the purchase money, which constituted a paramount charge 
on the whole. 

The bill prayed for a sale of the land. The land was sold, the sale 
confirmed, the purchase money paid, and a conveyance ordered and 
made of the entire one hundred and fifty-eight acres, without restric- 
tion or reservation. 

By the Virginia statute land is declared to include "lands, tene- 
ments and hereditaments and all rights thereto and interest therein 
other than a chattel interest therein. ' ' Code of Virginia, ch. 2, sec. 
2, sub-section 10. See also Id., sec. 2443. 

As has been remarked, the gravamen of Steinman's petition in that 
cause was that the land including the coal and minerals had been sold; 
and the prayer was that the sale be set aside and the property offered 
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again for sale, with the coal and minerals reserved, and that the land 
with the coal and minerals be not sold in its entirety unless a sale of 
the surface should prove insufficient to discharge the vendor's lien. 
The court did not grant the relief prayed for, but confirmed the sale 
as already made, and through its commissioner passed the title to 
Counts. 

It is apparent, without the allegations of the petition, that the whole 
subject was sold; but if the matter had been in doubt, this solemn ad- 
mission of record by Steinman, that the coal and minerals had been 
sold, would have removed any uncertainty that might have found 
lodgment in the mind of an examiner of the title. 

The decree appealed from is plainly right and must be affirmed. 

Affirmed. 

NOTE. — This case is especially interesting for its construction of the recent 
amendment to the ejectment statute, Va. Code, sec. 2726, amended by Acts 1895-6, 
p. 514. The effect of this amendment, in certain aspects, was discussed edi- 
torially in 6 Va. Law Keg. 703, and the aspect presented in the principal case, by 
Wm. H. Werth, Esq., of the Tazewell bar, in a learned article in 6 Va. Law Reg. 
817. In the latter, Mr. Werth makes a strong presentation of the view, rejected 
by the court in the principal case, that the effect of the amendment is to authorize 
one in possession of real estate to maintain ejectment against another who is not 
in possession, but merely claims title — thus converting the action of ejectment, in 
such case, into an action, not to obtain possession, but to try title. The opinion of 
the court seems scarcely to meet Mr. Werth' s argument. There seems to be noth- 
ing anomalous in a statutory provision that ejectment may be brought not to gain 
possession but to try conflicting claims of title — and this seems a not unreasonable 
construction of the statutory language, particularly when read in the light of 
previous legislation and decisions. 

The court is clearly right, however, in holding that even if the action of eject- 
ment does lie in such case his does not, in the absence of prohibitory words, 
affect the ancient jurisdiction of equity to remove clouds from titles where the 
plaintiff is in possession. This being true, there seems to have been no real ne- 
cessity for passing upon the question whether ejectment would lie or not. 



Bond, Guardian, v. Godsey.* 

Supreme Court of Appeals : At Wytheville. 
July 4, 1901. 
1. Curtesy — Commuted value — Minerals — Unopened mines — Timber. In estimat- 
ing the commuted value of an estate by the curtesy in lands, chiefly valuable 
for the timber thereon and the minerals underlying it, but upon which no 
mines have been opened, the value of the minerals should be deducted from 

* Reported by M. P. Burks, State Reporter. 



